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The information below follows up on testimony I submitted to this Committee in September, 
2005, regarding H.909/S.1057, S.939, S.826 and S.848, all of which propose to alter or abolish 
statutory limitations on civil claims arising from sexual abuse of minors. 
 
The United States Supreme Court has observed that “[s]tatutes of limitation are not simply 
technicalities.  On the contrary, they have long been respected as fundamental to a well-ordered 
judicial system.”  Board of Regents v. Tomanio, 446 U.S. 478, 487 (1980).  That is, limiting the 
time within which a claim may be brought increases the public’s confidence in the ability of the 
courts to adjudge factual disputes by guaranteeing that testimony and other evidence “is 
relatively fresh.”  Id.   
 
In a ruling issued this month, the Massachusetts Supreme Judicial Court affirmed the “strong 
public policy” considerations behind statutes of limitations: 
 

While strong public policy favors protecting the beneficiaries of a fiduciary 
relationship [from sexual misconduct], equally strong public policy favors 
imposing reasonable limits on liability.  Statutes of limitation provide the 
temporal finality necessary for the orderly conduct of human affairs.  They 
represent society’s considered, although often far from perfect, compromise 
between a plaintiff’s need to remediate wrongs and society’s need for closure and 
forward movement.  By permitting beneficiaries to bank causes of action until 
such time as the beneficiary attains a lawyer’s knowledge of fiduciary obligations, 
[Plaintiff’s] theory would skew the limitations balance decidedly in favor of 
plaintiffs.  Fiduciaries would become perpetual defendants-in-waiting, and one 
would expect as a result that fewer individuals would elect to undertake a 
fiduciary’s weighty responsibilities. 

 
Doe v. Harbor Schools, Inc., No. SJC-09566 (Mass. March 14, 2006). 
 
In general, then, statutes of limitation acknowledge the increasing risk over time of inaccurate 
verdicts based on “stale” evidence, and reflect the reasonable judgment that after a certain 
period, the risk becomes unacceptable.  The time, money and effort required to separate out the 
truly meritorious claims will expand exponentially while the odds of accurate fact-finding by 
judges will continue to shrink as the years pass.   
 



 

2 

Eliminating filing deadlines altogether ignores these critical interests.  Those bills before this 
Committee that propose such an extreme measure would, if enacted, expose potential defendants 
and society itself to an open-ended threat of litigation based on presumably unreliable evidence 
and the consequent uncertainty. 
 
As noted by the SJC in its Doe decision, the interests at stake are not limited, of course, to those 
asserted by potential defendants.  Injured plaintiffs deserve every reasonable opportunity to 
become aware that there has been an injury, to realize the cause of the injury, and to gather the 
evidence needed to establish their right to a remedy.  The interests of tort victims, however, have 
been accommodated in Massachusetts through the institution of the “discovery rule.”1 
 
Under this rule, the clock does not start to run towards the three-year limit on tort actions as long 
as an individual is reasonably unaware of being harmed by another’s conduct.  Doe v. Harbor 
Schools, Inc, supra; Riley v. Presnell, 409 Mass. 239, 243 (1991) (applying rule generally to tort 
claims against perpetrators); M.G.L. c. 260, § 4C (specifically applying rule to civil actions 
against perpetrators alleging sexual assault of a minor); Phinney v. Morgan, 39 Mass. App. Ct. 
202, 204 (1995) (finding “no reason in the absence of a statute not to apply the discovery rule to 
tort actions arising out of incestuous child abuse against the nonperpetrator” who failed to 
exercise a duty to protect the victim from the abuse).  The three-year window opens when the 
victim discovered or reasonably should have discovered the injury caused by the defendant.  Doe 
v. Harbor Schools, Inc., supra. 
 
Consequently, tort claims may survive for a significant time in Massachusetts.  For example, in 
Ross v. Garabedian, 433 Mass. 360 (2001), the Supreme Judicial Court allowed a claim seeking 
damages for child abuse to be brought more than thirty years after the misconduct occurred.  
Thus, the discovery rule affords aggrieved individuals ample opportunity to bring suit outside the 
three year filing limit. 
 
At the same time the Massachusetts courts have created safeguards against unchecked delays.  
See Doe v. Harbor Schools, Inc., supra (rejecting plaintiff’s argument that the statute of 
limitations should be tolled until the time she acquired the knowledge of the legal consequences 
of her injury “(i.e.,[when she learned that she had] a legal claim against the fiduciary)” rather 
than the time she realized that she was injured); Doe v. Creighton, 439 Mass. 439 Mass. 281 
(2003) (holding that “a plaintiff who brings suit beyond the normal statutory limitations period 
may not reach a jury simply by presenting evidence that sexual abuse took place” and 
emphasizing that the delay in discovering the injury must be shown to be objectively 
reasonable).   
 
Thus, there remain real, and important practical differences between the allowances permitted 
under the “discovery rule” and the abolition of all time-limits as proposed by the legislation 
before this Committee.  In no way could such legislation be accurately characterized as simply 
codifying judicial rules.  Rather, by extending the potential liability of would-be defendants into 
perpetuity, such bills would, in the words of the Doe decision, supra, “skew the limitations 

                                                           
1 The discovery rule augments another provision of Massachusetts law that tolls the statute of limitations until a 
victim reaches the age of majority.  See M.G.L. c. 260, §§ 4, 7. 
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balance decidedly in favor of plaintiffs,” to the detriment of all potential “defendants-in-waiting” 
and society itself. 
 
An additional serious problem of fairness arises when a legislative alteration weighing so 
“decidedly in favor of plaintiffs” is directed not only prospectively but retroactively, such as to 
revive lapsed past claims or to extend the time on existing, yet-to-lapse claims.  To the issues of 
staleness and social uncertainty is added the unfairness of imposing a new burden retroactively.  
Based on existing legal expectations, potential defendants are led to believe that their 
vulnerability will exist for a certain period of time, but that then it will end:  then they will be 
free to cease gathering and preserving evidence of their innocence and direct their attention and 
resources to the future.   
 
Present Massachusetts law regarding the limitation period for civil claims already accommodates 
in a fair manner the competing interests of plaintiffs, defendants, and society as a whole.  The 
scales do not tilt entirely in either direction between plaintiffs and defendants.  The bills before 
this Committee, if passed, would destroy the careful balance currently struck by the legislature 
and the courts.  
 
For these additional reasons, the Conference reiterates its opposition and renews its request that 
the Committee give H.909/S.1057, S.939, S.826, and S.848 an adverse report. 
 
The Massachusetts Catholic Conference is the public policy office of the Roman Catholic 
Bishops in the Commonwealth, representing the Archdiocese of Boston and the Dioceses of Fall 
River, Springfield, and Worcester.
 

 
 


